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Thi s appeal has been taken in accordance with Title 46, United
States Code, Section 239b, and Title 46, Code of Federal
Regul ations, Section 5.30-1.

By order dated 11 May 1977, an Adm ni strative Law Judge of the
United States Coast CGuard, at Tanpa, Florida, revoked Appellant's
seaman docunents wupon finding him guilty of the charge of
"conviction of a narcotic drug law violation." The specification
found proved alleges that, while being the holder of the above
captioned docunent, on or about 7 June 1974, Appellant was
convicted of a violation of Florida Statute 893.13(1)(e) in the
Crcuit OGimnal Justice Court of H Ilsborough County, Florida, for
violation of a narcotic drug |aw.

At the hearing, Appellant elected to act as his own counsel,
and entered a plea of guilty to the charge and specification.

The Investigating Oficer introduced into evidence a certified
copy of the Judgenent of conviction for a narcotic drug |aw
violation entered in Case No. 74-445 in the Crcuit Crimnal
Justice Court of Hillsborough County, Florida, dated 7 June 1974.

Following the introduction of the court records, Appellant
made a statenment on his own behal f under oath

At the end of the hearing, the Admnistrative Law Judge
rendered a decision in which he concluded that the charge and
specification had been proved by plea. He then entered an order
revoki ng all docunents issued to Appell ant.

The deci sion and order was served on 1 June 1977. Appeal was
tinely filed on 10 June 1977.

No transcript was requested and additional handwitten appeal
docunents were received on 11 July 1977 and 19 August 1977. On 19
January 1978, a docunent was submtted by counsel for Appellant.

FI NDI NGS OF FACT




On 7 June 1974, Appellant was the holder of a Merchant
Mariner's Docunent issued to himby the United States Coast Cuard.
He was convicted, on that date, in the CGrcuit Crimnal Justice
Court of H|lsborough County, Florida, a court of record as defi ned
by 46 CFR 5.03-15, for violation of a narcotic drug |aw prohibiting
t he possession of marijuana, Florida Statute 893.13(1)(e).

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant requests that the decision be
reversed on the foll ow ng grounds:

(1) Appellant had not been convicted of a narcotic drug | aw
vi ol ati on.

(2) Appellant had been unable to obtain witnesses to testify
on his behalf at the adm nistrative hearing.

APPEARANCE: Appel lant pro se. (An untinely appeal docunent was
submtted by counsel for Appellant, Lawence L.
Scott, Esqg., who had no other participation in the
case.)

CPI NI ON
I .

At the outset, it is necessary to note that this case was
captioned as an action involving Merchant Mariner's Docunent
Z-376-64-1319 D2. At the hearing, Appellant did not produce his
docunent, apparently because it had been lost. Nevertheless, the
Adm ni strative Law Judge failed to verify that the docunent existed
and he did not require the execution of a |ost docunent affidavit
as prescribed by 46 CFR Section 5.20-40. Thus, during the
proceedi ngs, the status of the docunent at stake was sonmewhat
uncertain. On the Judge's Report of Hearing, the caption has been
changed to reflect action against a docunent nunbered Z 376-65-1319
D5. The report additionally states, "status of |icense and/or MVD
- MVD Z-376-64-1319-D3 in possession of Coast Guard Headquarters
upon application for duplicate. MWD Z-376-64-1319-D2 was cl ai ned
by Resp to be lost." Regardl ess of the discrepancies existing as to
the exact nunber of the docunent, the Appellant was adequately
pl aced on notice that the proceedi ngs were against the docunent
issued to him regardless of its nunber. Additionally, in his
order entered in open hearing, the Admnistrative Law Judge ordered
the revocation not only of Merchant Mariner Docunent 376 64 1319
D2, but also "any other docunents, licenses, or certificates of
service issued to Wavell Haskell MlLaughlin by the U S. Coast Guard
or any predecessor authority which he my now hold." Thus,



Appel | ant was nmade aware that the action which was pending, and the
action finally taken, was against his docunent, regardless of its
number. Any defects caused by msidentification of the docunent
may not be raised to the benefit of Appellant, the party who caused
the problemby his failure to produce the docunent at the hearing.

The Adm nistrative Law Judge served his order in open hearing
on Appellant, in person, on 11 May 1977, the day of the hearing.
A conplete copy of the Decision and Opinion was served by
registered mail on 1 June 1977. Appellant filed appeal letters on
10 June 1977, 11 July 1977 and 19 August 1977. Counsel for
Appel | ant subm tted anot her docunent on 19 January 1978. There is
no explanation for the late submttal of the August and January
letters and no tinely extension of tinme has been requested. On 11
May 1977, Appellant acknow edged in witing his recei pt of a copy
of the rules governing appeals. Specifically included in the rules
was a copy of 46 CFR Section 5.30-3(a), which states in rel evant
part:

Appel  ant may submt grounds for appeal and exceptions to the
Adm ni strative Law Judge's decision, whether or not such
matter was filed with the notice of appeal. This nmatter nust
be submtted ... within 60 days of the date of effective
service of the decision. Nothing further will be received and
considered as a part of the appeal record after the applicable
time had el apsed unless it is extended by the Commandant.

The August and January letters were submtted after the expiration
of the sixty day limt. In view of the fact that there were no
requests for an extension of tinme and neither Appellant nor his
counsel have furnished any explanation or reason for the late
subm ssions, these letters have not been considered as a part of
t he appeal record.

Appel l ant contends that he has not been convicted of a
narcotic drug law. Rather, he clains that he was only convicted of
an of fense he categorizes as "construed possession of marijuana."
Appel l ant clains that he did not actually possess any narijuana but
admts that sone marijuana was found in the vicinity of the place
he was arrested. He contends that he pleaded guilty in the state
court to the possession charge nerely to avoid inprisonment on a
charge of aggravated assault with a deadly weapon, a conpanion
charge of which the state court also found himguilty.

The Appell ant was charged with "violation of Narcotic Drug Law
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of the State of Florida, to wit possession of marijuana.”" At the
heari ng, he was confronted with the charge and, when asked how he
pl ead, he responded, "That is guilty, sir. That is the truth."
Following the arraignnent and plea, the state court record of
conviction was placed in evidence. This exhibit reads, in part,
"...you having entered a plea of gquilty to the offense of
possession of marijuana ... the court hereby adjudges you to be
guilty of said offense.”

The record reveals that the Appellant was fully advised of his
rights in this admnistrative proceeding. The Adm nistrative Law
Judge infornmed the Appellant that the guilty plea could lead to a
finding that the charge and specification were proved and that his
docunent was subject to revocation. At the time of the
i ntroduction of the court records and during his sworn statenent,
Appel lant indicated that his state court conviction may have been
for sonmething other than sinple possession of marijuana. At one
point, he stated, "It wasn't a conviction of a marijuana law. It
was a conviction of a construed marijuana law. " Later, taking a
slightly different position, Appellant stated that he was convicted
of a "construed narijuana charge" and that the offense of which he
was convicted was "construed possession of marijuana."”

The regulations governing the conduct of suspension and
revocation proceedings require an Admnistrative Law Judge to
reject a plea of "guilty" if the charged party's post-arrai gnnent
presentation is inconsistent with the plea. 46 CFR 5.20-85(b). In
questioning the Appellant about this "construed® possession
| anguage, the judge received the explanation that the Appellant had
pl eaded guilty to the drug charge in order to avoid a prison
sentence on his other charge, that of aggravated assault.
Appel lant also maintained that both these offenses were only
m sdeneanors, apparently believing that revocation was only
appropriate for felony convictions.

The Fl orida Conprehensive Drug Abuse Prevention and Contro
Act provisions under which Appellant was convicted read as fol | ows:

It is unlawful for any person to be in actual or constructive
possession of a <controlled substance ... Fla. Stat.
893. 13(1) (e).

Normal ly, the offense of possession is punishable as a felony
unl ess the conviction is for a first offense possession of not nore
that 5 granms of marijuana. Fla. Stat. 893.13(f). Aggr avat ed
assault with a deadly weapon was, at the tine of Appellant's
conviction, and is, treated as a felony in Florida. See Title 44,
Chapter 784, Florida Statutes.



It is clear from the Defendant's letter of appeal and the
di scussi on occurring at the hearing that the Defendant felt that he
had been convicted of what the Florida Drug Act terns "constructive
possession.” Since the Florida |aw treats constructive possession
and actual possession the sanme, Appellant's claim that he was
convi cted of constructive possession is not inconsistent wwth his
plea of guilty to having been convicted of a narcotic drug |aw
of fense invol ving possession of marijuana, in violation of Chapter
893 of the Florida Statutes.

Based on an apparent m sreading of the record, the judge's
witten decision indicates that he thought that the Appell ant
stated that he had been convicted of possession of a substance
"construed to be nmarijuana.” A closer reading of the record
indicates that it was not the substance's identity which was being
"construed" but, rather, the possession which was "construed".
Nevert hel ess, the outconme of the situation remains the sane.
Whet her Appel l ant clains he was convicted of construed possession
of marijuana or possession of material construed to be marijuana,
there is no inconsistency wwth his plea that he was convicted of a
state narcotic drug law. At the hearing and on appeal, Appell ant
attenpts to collaterally attack the state conviction, arguing that
he only plead guilty to the state court to obtain a |enient
sentence and that the possession was only construed. The
revocati on and suspension process does not serve as an avenue of
collateral attack on state court proceedings. Thus, the underlying
reasons for Appellant having decided to plead guilty in the state
court are irrelevant here. The Judge pointed out at the hearing
that 46 USC 239b provides for revocation if there has been a
conviction or a plea of gquilty to a narcotic drug |aw
Consi derations of the specific facts behind a conviction and
whet her the of fense was treated as a felony or m sdeneanor have no
bearing on the revocation decision. Thus, | find that the
Appel l ant's statenents nmade in extenuation and mtigation were not
inconsistent with his plea of having been convicted of a state
narcotic drug | aw

| V.

The final issue to be considered is Appellant's argunment that
he was denied the presence of witnesses at the admnistrative
hearing. In the appeal letter which was received on 11 July 1977,
he states, "At the time of ny hearing before the Adm nistrative Law
Judge in Tanpa, Florida, the witnesses which | tried in vain to
testify in ny behalf were out of the country in various different
enpl oynents. "

Both the Adm nistrative Law Judge and the U S. Coast Guard
| nvestigating Oficer have the statutory authority to issue
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subpoenas. 46 USC 239. Furthernore, it is the expressed intent of
the agency that subpoenas will be issued for the attendance of
W tnesses or the production of relevant evidence that may be needed
by the person charged. 46 CFR Section 5.15-10.

The charge sheet served on Appellant specifically advised him
that he had the right to "Have w tnesses and rel evant evidence
subpoenaed. "

The Investigating Oficer testified that, at the time of
service, Appellant had this right explained to himthusly, "... he
had the right to have witnesses and rel evant evi dence subpoenaed,
and, if the witnesses he desired were not available locally, their
testinony could be taken by deposition. The Coast Guard would
assist in locating any wtnesses that were aboard U S. Merchant
ships.” Furthernore, prior to arraignnment, the judge advised
Appel l ant at | ength about his rights with regard to obtaining the
attendance of wtnesses and the production of evidence. Havi ng
been fully advised of his rights in this regard, Appellant failed
to request any w tnesses. Wen questioned about his w shes by the
judge, he indicated that he did not desire to have any w tnesses or
evi dence obtai ned. Appellant never indicated in any nmanner that he
was trying in vain to obtain witnesses to testify. Even in his
appeal letters, Appellant gives no hint as to the identity of the
W tnesses or the subject of their testinony. By his failure to
have requested the w tnesses at the hearing, Appellant waived his
right to have them produced. H's raising of the issue for the
first time on appeal is untinely and not a proper basis for
granting a new hearing.

CONCLUSI ON

Appel lant's conviction for violation of a Florida narcotic
drug law in a court of record was proved by his plea at the U S.
Coast Q@uard admnistrative hearing. The statenents nade by
Appel ant in extenuation and mtigation were not inconsistent with
hi s pl ea. Appel l ant was properly advised of his right to have
w tnesses and relevant evidence and he failed to exercise the
right. Accordingly, the hearing was properly conducted according
to law and regul ation and revocation of Appellant's |icense was
proper.

The order of the Adm nistrative Law Judge revoking Appellant's
mer chant wai ver's docunent no. Z-376-64-1319 D2, as well as any
ot her docunents, licenses or certificates issued to himby the U S
Coast CGuard or any predecessor authority which he may hold, dated
11 May 1977 at Tanpa, Florida, is AFFI RVED

O W SILER
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Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 19th day of APRIL 1978.
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